Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



E tmo ']4Als.H.ia 




THE 

BANKRUPT LAW 

or 

THE UMTED STATES, 

Passed Angnst 10, 1841. 

WITH A COMMENTARY 

COriTAIJJING 

A FULL EXPLANATION 

OF THE 

LAW OF BANKRUPTCY, 



AMPLE REFEEENCES TO ENGLISH AND AMERICAN 
AUTHOKITES, PREPARED FOR 



POPULAR AND PROFESSIONAL USE. 



BY A MEMBER OF THE BAR. 



PHILADELPHIA: 

Orrin Rogers, No, 67 South Second stbeet: 

! Yoait, Wm. BcRUKca, 103 Broadway, and Wilct & Putiaji 

isTus, Otis, Bno*nBHB & Co.; BiLTi.Moiir, Abmbtuoso & BKnm ; 

PiTTSmrttD, JoBirso!! & Stocktuit. 



WEW EWCUMO 
W8miC,eENEALC6!CUa0Cifc^y ^ 

t:^..<v>. ^^V2-^ -^//<^ 



Entered according to the Act of Congress, in the year 1841, hj 

Obbiit RoeEBs, 
in the Office of the District Court of the Eastern District of Pennsylvania. 



MiBBiHEw 6c Tkompsoit, Pbintebs, 
No, 7 Carter's AUey. 



ADVERTISEMENT. 



At the end of each section requiring elucidation, will be found full Notes, 
explaining, in a plain and familiar manner, its history and purport, and illus- 
trated by a reference to the English statutes — to the former Bankrupt act of 
the United States — and to the judicial decisions of English and American 
courts. Without such explanation, it is, in many parts, unintelligible even 
to the practitioner who has not made the subject his particular study, and 
consulted books, rarely found in the law libraries of the United States. 
Every citizen has a deep interest in this subject, for every citizen may claim 
the benefit of the act, no matter what his pursuit or calling. They who do 
not contemplate applying have yet a great stake in ascertaining clearly what 
are the temptations held out to their debtors to escape from liability, and 
what, on the other side, are the guards and checks against abuse. There 
will be a general rush to the act, in the apprehension that it may be repealed 
after a short trial. Many who now confidently profess to feel sanguine about 
struggling through their difiOiculties, will think it most safe not to lose the 
present opportunity of wiping"! off, for ever, old claims, and taking a new 
start in the world. They are sure, thereby, of a perpetual shield against per- 
secution ; their future earnings are safe, and they put nothing at hazard, for 
should there, eventually, be a surplus in the hands of the assignee, after dis- 
charge of debts, it will, of course, be paid over to the bankrupt. A false step, 
however, from haste or ignorance, which vitiates the proceedings, may never 
be retrieved. The question how far former assignments containing preferences 
to endorsers, sureties, or particular creditors, deprive the applicant of the be- 
nefit of the act, or are nullified by its provisions, receives consideration. Par- 
ticular attention, also, is drawn to the 14th section of the recent act, by which 
the business of any commercial firm may be arrested on the allegation of m- 
solvency, without any act of baniruptci/ charged ; also, as to the manner ia 
which existing^ 'mortgages and judgments are affected. 

It is believed that tbis form of presenting the subject will prove the most 
acceptable to professional, as well as to general readers. Although the lead- 
ing principles of a bankrupt law have always been referred to in our courts, 
for the purpose of illustration, yet no American lawyer of the present day is 
familiar with its complex practice. The process of mastering the details of 
the system is arduous, and must be attempted very often in haste, as questions 
of great moment start up. Now, the act of Congress of 1841 is, by no means, 
identical with the former bankrupt act of 1800 ; and they both differ widely 
from the English law, which has itself undergone, from time to time, many 
and essential changes. It seems all important, then, that the precise text of 
the existing act should never be lost sight of. Without this precaution, Eng- 



IV. 

lish or American cases may oftentimes fatally mislead ; turning, as they fre- 
quently do, on a particular phrase, or on the collocation of words in a sen- 
tence. A copious tahle of contents, at the head of each section, directs the 
eye with readiness to the particular point of inquiry ; and the very words of 
the statute heing constantly present, there is a firm reliance on the appUcahi- 
lity of what is attained. 

The further advantage is gained of bringing within a reasonable compass 
the materials for an opinion as to the merits and defects of this particular act, 
80 as, in the approaching struggle for its repeal, to aid the cause of Truth, 
lead where it may. 



BANKRUPT LAW, 

Passed Idtli Ausnst* 1841. 



"AN ACT TO ESTABLISH 

A UNIFORM SYSTEM OF BANKRUPTCY, 

THROUGHOUT THE UNITED STATES." 



SECTION I. 

WHO MAY BE A VOLUNTARY BANKRUPT WHO NOT WHO IS 

LIABLE TO BE PROCEEDED AGAINST AS A BANKRUPT WHO 

NOT — RIGHT TO TRIAL BY JURY. 

Sect. 1. Be it enacted by the Senate and House of Rep- 
resentatives of the United States ofJimerica in Congress 
assembled, That there be, and hereby is, established through- 
out the United States a iiniform system of- Bankruptcy, as 
follows ; 

All persons whatsoever, residing in any 
State, District, or Territory of the United States, 
owing debts, which shall not have been created rwiMif«ry, 
in consequence of adefalcation as a publicofficer, 
or as executor, administrator, guardian, or trus- 
tee, or while acting in any other fiduciary capacity, who 
shall, by petition, setting forth, to the best of his knowledge 
and belief, a list of his or their creditors, their respective 
places of residence, and the amount due to each, together 

with an accurate inventory of his or their property, rights, 

1* 
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exhibits a compromise. The right to seek its benefits is not made to depend 
apon the pursuit or calling of the applicant or the amount of his debts. But 
no one can be subjected to its operation, against his will, unless he fall within 
the enumerated classes, and his debts amount to at least two thousand 
dollars. 

VOLUNTARY BANKRUPTCY. 

« All persons whatsoever, residing in any state, district or territoiy of the 
United States, owing debts which shall not have been created in consequence 
of a defalcation as a public officer, or as executor, administrator, guardian, or 
trustee, or while acting in any other fiduciary capacity," may apply for and 
obtain the benefit of the act. 

A question of some importance may arise under this phraseology. Is it 
meant that a person who owes money by reason of infidelity to a trust shall 
be altogether excluded from applying for the benefit of the act, or merely that 
debts of this character shall not of themselves be the bans of the aj^lication 1 
From the words of the act, it might seem that the existence of any debts 
which do not originate in this odious way will sustain the implication. Yet 
they are susceptible of the construction, that a// the debts which he owes shall 
be free from this stain ; and he is required to exhibit a list of his creditors. 
The 4th section of the act, however, contains a g^eneral provision, applicable 
to the case of voluntary as well as invc^untary bankruptcy, that no person 
shall be entitled to a Certificate or Discharge « who, after the passing of 
this Ad shall apply trust Ainds to his own use." As the matter of voluntary 
bankruptcy i» navel in legislation, it might be rash to affirm, positively, what 
will be the decision of the courts. But it would seem the better opinion, on 
comparing these two passages, that the penalty of forfeiting all right to take 
advantage of the law, is incurred only by breaches of trust committed after 
the passage of the act, viz : 19th August, 1841. If so, the effect of the fijrst 
section is only to declare that a debt, originating in a prior breach of trust, 
shall not in itself authorize a voluntary application, and shall not, p^haps, be 
affected by the discharge. Some such distinction is found in many oi the 
State Insolvent Laws. 

It will be seen that residence is necessary to authorize a voluntary ap> 
plication. 

INVOLUNTARY BANKRUPTCY. 

To render a person liable to be punned as a bankrupt, it is necessary, 

FIRST. That he should be « a merchant, or one using the trade of mer. 
chandise, or a letailer of merchandise, ot a banker, &ctor, broker, underwriter, 
or marine insurer." 

It has been decided in England, that the word broker includes not only 
those concerned in the purchase and sale of merchandise, but, also, stockbro- 
kers, CuUen 68, shipbrolLers, Pott, vs. Turner, 6 Bingham 702, (19 £ng. C. 
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L. 211,) and pawnbrokers, Rawbison vs. Pearson, 5 B. & A. 124, (7 Eng. 
C. L. 46.) 

The words of the Bankrupt Act of 4th April, 1800, are, <* Any merchant 
or other person residing within the U, S, actually using the trade of mer- 
chandise by buying and selling in gross, or by retail, or dealing in exchange, 
or as a broker, factor, under-writer, or marine insurer/' 

This condition of residence within the U. S. is omitted in the act of 1841. 
Judge Cooper, in his work, entitled « The Bankrupt Law of America, com- 
pared with the Bankrupt Law of England,'' published in 1801^ speaking of 
the act of 1800, says, "Residence seems purposely introduced into our law 
of Congress, as a necessary ingredient in the description, although it has 
been determined otherwise in England ; but with the reluctant acquiescence 
of Lord Mansfield, in Alexander vs. Vaughan, Cowper 398. See Bird vs. 
Sedgwick, 1 Salk. 110, Inglis vs. Green, 5 T. R. 530. 

The act of 1841 provides, in the 7th section, that a petition in every case 
of bankruptcy, voluntary or involuntary, shall be addressed to the District 
Court of the U. S. « in which the person supposed to be a bankrupt shall reside, 
or have his place of business, at the time when such petition is filed." One 
of the cases for involuntary bankruptcy, recited in the first section, is where 
the debtor « shall depart from the state, district or territory of which he is an 
inhabitant, with intent" &c. 

Judge Cooper, in remarking on the act of 1800, says, with apparent jus- 
tice, that its variation of phraseology firom the English statutes seems rather 
with a view to avoid needless tautology, than to establish a distinction on 
principle. With respect to the enumeration in the respective acts of 1800 
1841, it is difiicult to recognise any essential diversity aimed at, although we 
would suppose that the framer of the last act would not have departed, with- 
out very sufficient reason, from the language of the precedent before him. 
The words ** dealing in exchange," used in the act of 1800, are dropped in 
the act of 1841. If they were in a part of the act conferring a benefit on the 
debtor, we might conjecture a reason for the omission in a supposed defer- 
ence to the humour of the day. But they occur in the compulsory clause 
into which, as will be recollected, an attempt was made to force even banking 
corporations. It could hardly have been deliberately intended to leave dea- 
lers in exchange at liberty to profit by the act, as voluntary applicants, and 
yet deny to their creditors compulsory process against them. We are inclin- 
ed to think that there has been no nice discrimination in the matter ; 
and that it would only mislead to ponder anxiously over particular words. 

In the case of farmers, planters, &c. who have been tempted to wander 
from their distinctive simple pursuits, in the hope of speedier gain, there is a 
disposition in England, to lay hold of such collateral dealings, in order to 
bring the debtor within the scope of the bankrupt laws. Judge Cooper thinks 
that here the leaning should be the other way. « I should venture to suggest 
that it is of importance to what extent a man trades ; and that a principal 
object of inquiry, proper for a jury to determine, is, what proportion does his 
trading bear to his principal means of getting his living 1 Otherwise two or 
three instances of buying and selling a few horses or cows would subject 
(contrary to the meaning of the legislature,) every fiurmer and planter of the 
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country, to a law pretended to be solely for the regulation of mercantile 
dealings." 

The question is not of such iKr|E^t practical importance with us as in 
England, because in most of these cases of rash entanglement, it is the debtor 
himself who looks to the law as a measure of relief ; and the voluntary ap- 
plication is always open to him under our act. Yet where injurious prefer- 
ences have been given, it may often be important to a creditor to invoke the 
aid of the act. Being intended to consolidate the provisions of the English 
statutes, English decisions on the subject are applicable. 6 Johns. Ch. 266^ 
Roosevelt vs. Mark. 5 Mass. 249, Summers vs. Fairfield. 3 Mass. 511, Liver- 
more vs. Bagley. The following English cases will aid in showing when 
there can be successfully fixed upon the debtor a trading character, however 
seemingly incongruous to his original or main avocation. 

There must be a buying and selling for the purpose of profit; but the 
quantum of dealing is immaterial ; if there be sufficient evidence to support 
the inference of an intention to deal generally, a very small degree of actual 
trading will be sufficient. It will in all cases be a question for the jury to 
infer from the evidence, whether there was any intention to deal generally or 
not: Gale vs. Half knight, 3 Stark. 56, (14 Eng. Com. Law 162.) Milikenvs. 
Brandon, 1 C. & P. 380, (11 Eng. C. L. 426.) Doe vs. Lawrence, 2 C. & 
P. 135, (12 Eng. C. L. 58.) Patman vs. Vaughan, 1 T. R. 572. Thus if a 
man buy horses to sell again, with a view to profit, he is liable to be a 
bankrupt, ex parte Gibbs, 2 Rose 38, Wright vs. Bird, 1 Price 22. But if 
he sell only such as he reared himself he is not id. So if a butcher buy 
sheep and cattle, and kill and sell them with a view to profit, he is liable to 
be made a bankrupt, Dalby vs. Smith, 4 Burr. 2148 ; but if he kill and sell 
only such 9b he reared himself, he b not. id. If a fisherman be in the habit 
of purchasing fish from others, to sell again, with a view to profit, it is sufiS- 
cient trading, Heanny vs. Birch, 3 Campb. 233 : but is not if he merely sell 
the fish he has caught, id. Where a person buys coals for the purpose of 
again selling them, it is trading, Cooke 48, 73 : but not if he sells only such 
as he procures from his own mines, Port vs. Turton, 3 Wils. 169. Where 
a person owns or rents a mine, works it, and sells the ore, or other produc- 
tions of it, he is not on that account a trader, subject to the bankrupt laws, 
because although he sells, yet he does not buy, Port vs. Turton, 2 Wils. 169. 
So drawing and redrawing bills of exchange, and promissory notes, if there be 
a continuation with a view to gain profit on the exchange, is a trading, 
Richardson vs. Bradshaw, 1 Atk. 128 : but a person drawing bills on his own 
account, and paying for their being discounted, with interest, and borrowing 
accomodation bills in exchange for his own to the same amount, will not 
make a man a trader, Hankey vs. Jones, Cowp. 745. Brickmaking,-^ 
With regard to brickmaking, the principle appears to be, that where the busi- 
ness of brickmaking is carried on as a mode of enjoying the profits of a real 
estate, it will not make the party liable to the bankrupt laws ; but where it is 
carried on substantially, and independently as trade, it will do so ; and there 
is no difference whether the party is a termor, or entitled to the freehold. 
Thus if a man makes bricks from his own land as a mode of enjoying the 
profit, even though he makes them for sale, and purchases sand and fuel, or 
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tihalk, for the purpose of burning with die tlay, for the purpose of improvini^ 
tikie bricks, he is not a trader : Parker ts. WcUi, Cooke 52, 63. Sulton vs. 
Weely, 7 East 442. Paul vs. Dowling, 8 C. dE P. 500, (14 Eng. C. L, 
412.) Mood. & M. 263. Ex parte, GalUmore, 2 Rose 424. Ex parte, 
Burgess, 2 Glyn. & J. 183. But if he buys the earth by the load or other- 
wise, and manufactures it into bricks, for the purpose of sale that would ren* 
der him liable to be a bankrupt. Per Lord Loughborough, in Parker vs. 
Wells, Cooke 58. Therefore where a man made bricks for sale, of earth dug 
and taken from the waste, without the assent of the lord, but afterwards paid 
to the lord a consideration for it, this was holden to be tantamount to a pur- 
chase of the earth as earth, by license from the lord ; and that consequently, 
the party was a trader within the meaning of the bankrupt laws. Ex parte, 
Harrison, 1 Bro. C. C. 173. But where a man entered into a contract for 
the purchase of land, and, as a part of the price agreed to pay the vender 4s. 
for every thousand bricks which should be manufactured on the property ; 
although the purchaser made bricks with day dug out of this land, yet he 
was not considered a trader, within the meaning of the bankrupt laws. 
Heane vs. Rogers, 4 M. & R. 486, 9 B. & C. 577, (17 Eng. C. L. 449.) 
Where a man for his own use only, manufactures bricks with earth dug out 
of his own land, or with earth which he had bought, thojigh he should 
dispose by sale of those bricks, which he does not want for his own use, 
yet such a sale does not constitute him a trader within the meaning of the 
statute. Per Lord Mansfield, in Parker vs. Wells, 1 T. R. 34. Though a 
man burns lime with the design of selling it, and which has been made from 
chalk or limestone quarried on his own land, yet such selling does not render 
him a trader. £a:j9ar/e, Ridge, 1 Rose 316. It is otherwise where these 
materials are purchased and burnt into lime to be sold afterwards ; Paul vs. 
Bowling, 3 C. & P. 500, (14 Eng. C. L. 412.) Should a person purchase 
timber, although not cut down, with an intention of making profit by after- 
wards selling it, he renders himself subject to the bankrupt laws ; Holroyd vs. 
Gwynne, 2 Taunt. 178. But if a man sells only the timber which he has 
cut down upon his own estate, he is not within the statute. Where a person 
purchases milk for the purpose of afterwards selling it, with a view of making 
profit, he is thereby a trader witlun the bankrupt law ; but not so where he 
disposes of such milk as he is supplied with by his own cows, though he may 
sometimes sell these cows, which are no longer in a condition to supply milk; 
Carter vs. Dean, 1 Swan, 64. Where a man, with the intention of making 
a profit, buys and sells again cider or cheese, he may be made a bankrupt ; 
but is not a trader where he merely sells such cheese as |ias been made out of 
the milk of his own cows, or the cider made of the fruit of his own trees. Per 
Lord Mansfield, in Parker vs. Wells, 1 T. R. 34. Where a man purchases 
with the intention of selling again, and thereby .making profits, the entire im- 
pression of a daily paper, and thus exposes himself to the loss of those which 
be not disposed of, he is a trader within the meaning of the statute ; Gilling- 
ham vs. Laing, 2 Marsh, 236, 6 Taunt. 532, (1 Eng. C. L. 476.) A person 
who keeps livery stables, and buys large quantities of hay and straw and oats, 
which he supplies to the horses standing in the stables, and sells to any per- 
son generally, is a trader subject to the bankrupt laws ; Cannan vs. Denew, 3 
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M. & Scott, 761, 10 Bing. 292, (25 Eog. C. L. 139.) A person is not a 
trader by such occasional acts as a school-master selling books to his own 
scholars only ; Valentine vs. Yanghan, Peake, 76. A contractor for victual- 
ling the fleet, selling off the surplusage. Gibbons vs. Thompson, 1 Vent. 270. 
A colonel of a fencing regiment selling horses occasionally at Tattersals, ex 
parte f Blackmore, 6 Yes. 3 : or a person vfrho keeps hounds, buying dead 
horses, and selling the skins and bones ; Summersett vs. Jarvis, 3 Brod. 6c 
Bing. 2, (7 Eng. C. L. 322,) 6 Moore 56 ; so if a person finding that he has 
bought more of an article than he wants, and sell the residue, it will not make 
him a trader; Bolton vs. Sowerby, 11 East 276. In order to make a man 
liable to be a bankrupt, «by buying or selling, or by the workmanship of goods 
or commodities," it is necessary that there should have been a repeated prac- 
tice of it, or a commencement of it, coupled with an intention to continue it ; 
for a single act of buying and selling, unaccompanied with sueh an intentioui 
will not be sufficient; Cooke 64, Arch. 41. 

It is said by Lord Ellenborough, in 7 East, 448, Sutton vs. Weeley, «And 
where particular employments are not specified, the general description cannot 
be satisfied without there be a buying and sellings this is implied in the words 
USING THE TRASS OF MERCHANDISE, for a XERCHAiTT is SO denominated from 
his being a buyer to sell again." 

Supposing the debtor to fall within the description of the act, it is neces- 
sary, 

SECOND. That his debts, in the whole, shall amount to at least two 
thousand dollars. 

THIRD. That the debt due to the petitioning creditor or creditors, should 
be not less than five hundred dollars. 

FOURTH. That the creditor should be prepared to make out against the 
debtor one of the following cases : 

1. Departure from the state of which he is an inhabitant, with intent to 
defraud his creditors,"] The words of the English statute are, "Depart out 
of the realm with intent to defeat or delay his creditors." The act of 1800 
says, «wLth intent unlawfully to delay or defraud his creditors." It is to be 
regretted that phraseology should be so varied as to suggest new questions for 
litigation. For example, if a party go abroad to avoid arrest, it is certainly 
with intent to delay his creditors ; but he may very plausibly contend, that, 
80 far from intending to defraud them, his purpose was, and so declared, to 
leave himself at liberty to attend to their interests as well as his own. The 
Domestic Attachment Law of Pennsylvania, however, (Act of 1836, Sec. 1,) 
uses the expression, «with design to defraud.*^ 

It has been held, under the English statute, that such departure is an act 
of bankruptcy, although it is not proved that any creditor was thereby delayed, 
9 East 487, Robertson vs. Liddell, overruling Fowler vs. Padget, 7 T. R. 509. 
See, also, 1 Taunton 270, Williams vs. Nunn. 
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The English cases decide that the intent must exist, and is a question for 
the jury ; if there be no such intent, even though creditors be delayed, it is 
not an act of bankruptcy, for a trader has a right to go abroad to look after 
his concerns, though his creditors be thereby delayed ; but if an apprehension 
of arrest be coupled with a justifiable motive, it is otherwise, Warren vs. Bar- 
ber, Holt 175, (3 Eng. C, L. 66.) Windham vs. Patterson, 1 Starkie 144, 
(2 Eng. C. L. 133.) 2 Rose 466. J^j; parte^ Mutrie, 5 Yes. 574. 

2. Concediment of himself to avoid being arrested,] The words of th« 
act of 1800 are, <<shall remain absent from the state in which such person 
usually resides ; or conceal him or herself therein ; or keep his or her house 
so that he or she cannot be taken or served with process." The English sta- 
tute says, «begin to keep house ;'* the decisions on which seem equally appli- 
cable to any other mode of concealment. Generally, if a trader secludes him- 
self in his house to avoid the fair importunity of his creditors, who are thus 
deprived of the means of communicating with bim, he begins to keep house 
within the meaning of the legislature, and commits an act of bankruptcy, 1 
Campbell 272, Dudley vs. Yaughan. The time during which the trader has 
kept house is immaterial, provided it was done with an Intent to delay his 
creditors ; and it is also immaterial whether any creditor was delayed or not, 
Palmer 325, Heyton vs. Hall, Selw. N. P. 180. A trader having been ar- 
rested on the 20th of May, desired his servants not to let into the house any 
persons whom they did not know, as he was afraid of being arrested again. 
On the morning of the 2 1st, the doors of the house were kept shut, and no 
person was admitted until it had been ascertained from the window who he 
was ; held, that an act of bankruptcy was committed on the morning of the 
^Oth, though no creditor was actually denied. 

«It is impossible to doubt," said Abbott, G. J., «that a trader who intends 
to delay his creditors either by keeping house, or otherwise absenting himself, 
is guilty of an act of bankruptcy, although no creditor be thereby actually de- 
layed," 1 B. & C. 55, (8 Eng.C.L.25;) 5 Moore 129, (6 Eng. C. L. 166;) 
10 B. 6c G. 705, (21 Eng. G. L. 152.) If a trader order that he shall be 
denied to a particular creditor, or to all creditors generally, or to any person 
who may call, it is evidence sufficient to raise a presumption of his beginning 
to keep house, and the usual evidence given of it, 1 Taunton, 479; M. & 8. 
338; 5 Moore 313, 16 Eng. C. L. 401. 

It was held in 1 Was. G. C. p. 29, Barnes et al. vs. Billington, under the 
words of the act of 1800, that a denial to a sheriff was not an act of bank- 
ruptcy unless he went to serve process on the debtor. Nor was a debtor*e 
concealing himself, or being denied to his creditors, if he did not thereby pre- 
vent service of process, S. C. 4 Day 81, note to Bissell vs. Post. 

3. Willingly or fraudulently procuring himself to be arrested, or hit 
goods and chattels, lands and tenements to be attached, distrained^ sequeB- 
tered, or taken in execution,] The provision of the English statute (6 
George lY. c 16,) is, « procure himself to be arrested, or his goods, moneys 
or chattels to be attached, sequestered, or taken in execution." The words, 
^< taken in execution,^ were not in the preceding English statutes, and hence 
Lord Mansfield decided in Clares vs. Hasley, Gowper 427, that a judgment 
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and execution, though void as to creditors on account of fraud, did not em" 
stitate an act of bankruptcy* 

Judge Cooper remarks : « Under this head the English books class the 
procuring a friendly suit to be commenced for the purpose of being turned 
over from one prison to another, or a voluntary or feigned action, or an ar« 
rest on a sham debt, Greene 43 ; Espinasse, dig. N. P. 555 ; Comyn's dig. 
C. c. 2. But as acts of bankruptcy are positivi juris, they ought not to be 
extended. Therefore, it may be doubted whether a process by summons or 
citation in our country, though by a friend at the instigation of the bankrupt, 
or on a sham debt, shall amount to an act of bankruptcy. It seemirto me 
that the word arrest has an appropriate technical meaning, and the Legisla- 
ture, had they pleased, might have made the expression broader." 

The words willingly ob, fraudulently procuring, &c. in the disjunctive, 
seem to suggest a question how far any act on the part of the debtor facili- 
tating an execution, even to a bona fide creditor, might involve a liability to 
be proceeded against as a bankrupt Under the English statute, and our 
act of 1800, (Sec. 1,) a similar question does not seem to arise, because the 
words « with intent unlawfully to delay or defraud his creditors," are there 
made to attach to, and form part of, ea>ch of the several acts declared to con- 
stitute bankruptcy ; but in the act of 1841, the only corresponding words em- 
ployed, « with intent to defraud his creditors," are so placed as to be confined, 
apparently, to the single case of personal absconding. 

4. Removal of Ma goods, chattels, and effects, or concealing them, to 
prevent their being levied upon, or taken in execution or by other process.] 
It was held in Livermore vs. Bagley, 3 Mass. 487, that the concealment of 
goods, distinct from a fraudulent conveyance of them, must have been actual, 
not constructive, and by the bankrupt himself, or by his procurement, while 
they continue to be, in his intention, his own goods, in order to constitute an 
act of bankruptcy. 

5. Making a fraudulent conveyance, assignment, sale, gift or other 
transfer of his lands, tenements, goods or chattels, credits or evidences of 
debt.] It has been held, under the English statute, that a fraudulent delivery 
of goods is not an act of bankruptcy, unless it be in the nature of a gift or 
transfer; therefore, where a trader removed goods to the premises of a person 
for safe keeping, and to secure them from being taken by a creditor, but the 
party, to whose custody they were given, had no claim given to him over 
them, it was held not to be an act of bankruptcy. Cotton vs. James, M. & M. 
273, (22 Eng. C. L. 305.) It would, however, be an act of bankruptcy 
under the act of Congress of 1841. (See the preceding paragraph.) A sale 
of a trader's property, with an intent to defi^ud his creditors by absconding 
with the purchase money, does not constitute an act of bankruptcy, unless 
the purchaser is cognisant of, or has reasonable grounds to suspect, the 
firaudulent purposes of the seller, 1 Ad. & Ell. 456, (28 Eng. C. L. 124;) 
M. 6c M. 522, (19 Eng. C. L. 403.) «The startling consequences which 
would perhaps warrant some degree of violence to the wording of the law, 
will be avoided by confining the epithet < fraudulent' to the gift, transfer, or 
delivery of goods, and not extending it to the projects which possibly the 
trader may entertain as to the disposal of the purchase money," per Lord 
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Bemnan in 1 Ad. et Ell. 456, (28 Eng. C* L. 124.) It is to be borne in 
Bind, that, under ^Ats clause of the act of 1841, the conveyance, &c. most 
be ^tfroAidulenij* and not to a bona fide creditor or purchaser. 

In any of the foregoing cases, the debtor may be decreed by the Court a 
bankrupt ; but the ri^t is given to him, as will be seen, to ask for a trial by 
jury to determine whether he has really exposed himself to the charge on 
which the proceeding is founded. 



SECTION II. 

PKEFERENCES GIVEN BY THE DEBTOR TO CREDITORS, ENDOR- 

SORS OR OTHERS HOW FAR A VOLUNTARY APPLICATION 

MAY BE FRUSTRATED BY A PREFERENCE TO A CREDITOR 
AT ANY FORMER PERIOD HOWEVER BJBMOTE — LIENS, &C. 
TALID UNDER THE STATE LAWS HOW PAR RESPECTED. 

Sect. IL Be it further enacted. ( 1. ) That all future 
payments, securities, conveyances, or transfers of property, 
or agreements made or given by any bankrupt in contem- 
plation of bankruptcy, and for the purpose of giving any 
creditor, endorser, surety, or other person any preference or 
priority over the general creditors of such bankrupt, and all 
other payments, securities, conveyances, or transfers of pro- 
perty, or agreements made or given by such bankrupt, in 
contemplation of bankruptcy, to any person or persons 
whatever, not being a bona fide creditor or purchaser for a 
valuable consideration, without notice, shall be deemed ut- 
terly void, and a fraud upon this act ; and the assignee un- 
der the bankruptcy shall be entitled to claun, sue for, re- 
cover, and receive the same as part of the assets of the 
bankruptcy ; and the person making such unlawful prefer- 
ences and payments, shall receive no discharge under the 
provisions of this act: Provided, That all dealings and 
transactions by and with any bankrupt, bona fide made 
and entered into more than two months before the petition 
filed against him, or by him, shall not be invalidated or af- 
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fected by this act: Provided^ Tha^t the other party to any 
such dealings or transactions had no notice of a prior act of 
bankruptcy, or of the intention of the bankrupt to take the 
benefit of this act. { 2, ) And in case it shall be made to 
appear to the court, in the course of the proceedings in bank- 
ruptcy, that the bankrupt, his application being voluntary, 
has, subsequent to the first day of January last, or atany other 
time, in contemplation of the passage of a bankrupt law, by 
assignment or otherwise, given or secured any preference to 
one creditor over another, he shall not receive a discharge 
unless the same be assented to by a majority in interest of 
those of his creditors who have not been so preferred: Jind 
provided, also, ( 3. ) That nothing in this act contained 
shall be construed to annul, destroy, or impair any lawful 
rights of married women or minors, or any liens, mortgages, 
or other securities on properties, real or personal, which 
may be valid by the law of the states respectively, and 
which are not inconsistent with the provisions of the second 
and fifth sections of this act. 



NOTES. 

This Tery important section relates to the subject of preferences* For the 
sake of distinctness, we have subdivided it. 



PREFERENCES. 

The first paragrraph speaks of all ** future'* payments, &c., in the way of 
preference, meaning, it is presumed, subsequent to the date of the act, 19th 
August, 1841, and not to the time when it goes into effect, 1st February, 
1842. Such would seem to be the more obvious construction, and it is aided 
by the circumstance that provision is made, in another paragraph of the same 
section, for preferences given «in contemplation of the passage of a bankrupt 
law ;'* thus indicating, apparently, a wish to fix a distinction between acts 
done before and after the passage of the act Cases, under the act of 1800, 
which look not to the date of the law, but to the time when it was to qo into 
effect, (1 Cranch 239, Wood vs. Owings. 3 Johnson 84, M<Menomy &, 
Townsend vs. Ferrers. 3 Johnson, Ch. R. 456, M<Menomy vs. Roosevelt,) 
«eem to turn on the phraseology of that act. 



C 17 ] 

This paragraph, then, annuls, 

1. All payments, securities, &c., given by a bankrupt, since 19th August, 
1841, if made in contemplation of bankruptcy, and with a view to give any 
creditor, endorser, surety, or other person, any preference or priority over the 
general creditors of such bankrupt. 

2. All other payments, securities, &;c., in contemplation of bankruptcy, to 
any person not being a bona fide creditor or purchaser for a valuable conside- 
ration without notice. This last seems a superfluous provision. It must ap- 
ply to cases of sheer fraud, or to voluntary settlements upon a debtor's family, 
which it it does not require a bankrupt law to defeat. 



NOT VOID UNLESS VOLUNTARILY GIVEN. 

It has been held in England, that in order to invalidate a payment or trans 
fer of property to a creditor , on the ground of a fraudulent preference, the 
transaction must not only be in contemplation of bankruptcy, but it must also 
be voluntary, 2 Bos. &. Pull. 582, Hartshome vs. Slodden. 1 T. R. 155, 
Thompson vs. Freeman. II East 261, Crosby vs. Crouch. If a trader 
makes an assignment or transfer of his effects upon the importunity of his 
creditor, or through the urgency of the demand, or under the apprehension of 
prosecutions or of a legal process, however groundless such apprehension may 
be, whatever may have been in the contemplation of the trader, it will not 
vitiate the transaction, as it cannot be deemed a voluntary act. <«It is imma- 
terial," said Lord Ellenborough, (^whether the trader had or had not an act of 
bankruptcy in contemplation at the time, if the creditor pressed for payment 
or security, and thereby obtained such payment or security." The urgency, 
however, on the part of the creditor, must be real and adverse, and not merely 
colorable to disguise a voluntary preference. A demand of further security 
for a debt not yet due has the same effect ; and in neither case is there any 
fraud upon the bankrupt laws, on which ground alone transactions previous 
to bankruptcy are set aside ; where the urgency is bona fide, it excludes the 
security from being a voluntary one. The result of the modem authorities 
is, that to constitute a fraudulent preference within the meaning of the Eng- 
lish act, the transfer of property must not only be made in contemplation of 
bankruptcy, but it must also be voluntary, and with an intention to prefer a 
particular creditor to the injury of others. The slightest solicitation on the 
part of the creditor will protect the transaction ; unless it clearly appear that 
the act originated with the debtor, and that he took the first step to make the 
transfer, it will not be deemed a' fraudulent preference : and it is incumbent 
on the party who seeks to defeat the transaction, to show that it is voluntary. 
See Morgan vs. Brundrett, 5 B. & A. 297, (27 Eng. C. L. 279.) Atkinson 
vs. Brindall, 2 Bingham, N. C. 227, (29 Eng. C. L. 317.) Doe vs. Gillett, 
2 C. M. <& R. 580 ; 1 Gale, 327 ; 2 Bos. & Pull. 283 ; Livingston vs. But- 
ler, 1 Starkie*s R. 88, (2 Eng. C. L. 308.) De Taslettvs. Carroll, 1 Camp- 

2* 
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bell, 416. Bailey vs. Ballard, Cook vs. Rogers, 7 Bingham, 446, (20 Eng. 
G. L. 194 ;) and as to this last case, see Morgan vs. Brundrett, and Atkinson 
vs. Brindall, already cited. See, also, 1 Yezey, jr. 280, Yates vs. Groves. 
2 Bos. & Pull. 283, Singleton vs. Butler, (S. G. 3 £sp. 215.) 7 East 644, 
Thornton vs. Hargreaves. 

The American cases which arose out of the act of 1800, also establish that 
paying money, or giving security to a creditor, in eontenqplation of bank- 
ruptcy, and with a view to prefer him, is valid, if it be imI i^oiuntary b\it the 
effect of measures taken by the creditor or in his power to take. 1 Johns, 
370, Ogden & Thomas vs. Jackson. 3 Johns. 82, MTMenomy & Town- 
send vs. Ferrers. 5 Johnson 426, Phoenix vs. Assignees of Ingraham. 3 
Harris & Jdmson, M'Mechen vs. Qrundy. In this last case, Gh. J. Ghase 
says: 

« The Gourt are of opinion that to render the payment or transfer, by a 
debtor to his creditor, fraudulent as to the other creditors, under the bank- 
rupt law, it must be apontcmeoxialy made, in consequence of a formed design 
to become a bankrupt." 



CONTEMPLATION OF BANKRUPTCY. 

In order to annul the preference given to an endorser, surety, &c. the 
<(^ contemplation of hankruptcy^^ must accompany the intention to prefer. 
The two things must concur. What, then, is the meaning of this phrase 
M in contemplation of bankruptcy 1" Is it necessary that the debtor, at the 
Ume c^ giving the preference, should intend to apply for the benefit of the 
bankrupt act, or foresee that he will inevitably be pursued to bankruptcy 1 
Is it sufficient to make out by evidence that the debtor was irretrievably in- 
solvent in the opinion of those who take a calm retrospect into his affairs, or 
must we look into the quo animo of the debtor, and ascertain whether he was 
of a sanguine or a desponding temper 1 Additional complexity is occasioned 
by the creation, for the first time, of voluntary bankruptcy. In another part 
of this same paragraph, we see established, as a criterion for certain purposes, 
the « intention" of tiie debtor «to take the benefit of this act." 

The weight of authority from English cases, forbids a reliance on the fact 
of insolvency as necessarily involving a contemplation of bankruptcy. 

In Fidgen vs. Sharpe, 1 Marshall, 198, (1 Eng. G. L. 183,) Gh. J. Gibbs 
says, « The delivery in the expectation of insolvency only, would not be an 
illegal act, because it is only from the bankrppt laws, the policy of which is 
that all the creditors should be paid alike, that the illegality arises. It must 
be an act, then, not only that, in effect, contravenes the bankrupt laws, but it 
must be done with intent to contravene them and in contemplation of bank- 
ruptcy." In Morgan vs. Brundrett, 6 B. & A. 229, (27 Eng. C. L. 79,) 
Patterson, J. says : « The recent cases have gone too great a length ; they 
seem to have proceeded on the principle, that if a party be insolvent at the 
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time that he makes a payment or a delivery, and afterwards becomes a bank- 
rupt, he must be deemed to have contemplated bankruptcy at the time when 
he made such payment ; but I think that is not correct, for a man nwy be- 
insolvent, and yet not contemplate bankruptcy/' 

The cases thus alluded to by Mr. J. Patterson, as going too far, are Mor- 
gan vs. Horseman, 8 Taunton 341. Pulling vs. Tucker, 4 B. &; A. 382, (6 
Eng. C. L. 466.) Flock vs. Jones, 4 Bing. 20. (13 £ng. G. L. 328.) Poland 
vs. Glynn, lb. «»• ^ 

Where a trader in conbarrassed circumstances, gave a bill of sale of part of 
his property to a partieular creditor, the conrt held that it was properly left to 
the jury to say, whether it was a voluntaiy deed, and given in contemplation 
of bankruptcy, Gibbins vs. Phillips, 7 B. <& G. 629, (14 Eng. G. L. 97.) 
And in a recent case, where the learned judge gave a similar direction to the 
jury, the Gourt of Gommon Pleas held that it was correct. Tindal, G. J 
observed, that « up to the time of the act of bankruptcy, the bankrupt may 
do what he pleases with the property ; it is an exception where in con-, 
templation of bankruptcy, he disposes of his property, because a fraud is there 
practised on his creditors. The cases on this subject have gone too far. The 
proper question for a jury was, whether the payments were made in con- 
templation of bankruptcy, «Atkinson vs. Brindle, 1 Hodges 336 ; 2 Bingham, 
N. G. 227,(29 Eng. G. L. 316;) and see Doe vs. GiUett, 2 G. M. dc 
R. 580. 

Where a tradesman being in insolvent circumstances, voluntarily conveyed 
by deed his equity of redemption in certain premises, to particular creditors 
as a security for sums of money therein stated to have been advanced by 
them, and it appeared that no money was paid at the time when the deed was 
executed, and that one of the creditors named in the deed had not heard of it 
until after the bankruptcy, and that the bankrupt had kept the deed in his 
possession, and had continued to carry on business for three years after- 
wards; held, that it was properly left to. the jury to say, whether it was not 
a fraudulent conveyance, voluntarily made by the bankrupt, with a view to 
give a preference to particular creditors, and if so, that it was an act of bank- 
ruptcy, Pulling vs. Tucker, 4 6. & A. 328, (6 Eng. G. L. 455.) In this 
case the court said that the statute did not require that the deed should be 
executed in contemplation of bankruptcy ; but the modem doctrine is other- 
wise, as above stated. 

In 5 Taunton 109, (1 Eng. G. L. p. 30,) assignees of Bull vs. Jackson 
a creditor had obtained a preference in contemplation of an intended deed of 
composition, which would be fraudulent against his creditors, under that deed, 
the composition going off, the creditor was permitted to hold his securities 
against a commission subsequently issued, but not contemplated by the debtor 
at the time of the preference. « We cannot see, " say the court, « how this 
was a fraud on the commission which was never then thought oC" 

In Grosby vs. Grouch, (11 East 257,) Lord EllenboroQgh atya: ««If sudi 
a honafide urgency for the security as must be taken to have existed in thifl 
case, exclude the security from being considered a voluntary one, then it is 
unnecessary to consider whether there were evidence to have been 1^ to the 
jury, in respect to the other point, viz : a contemplation of bankruptcy. 
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Though as to that, it might be, probably, too much to hold that any particu- 
lar act of bankruptcy, or even the event of becoming a bankrupt at all, was 
specifically in the bankrupt's contemplation in September, and the other suc- 
cessive.months during which the delivery was made, up to February ; the act 
of bankruptcy not taking place till late in March." 

In 5 Johnson 427, Phoenix vs. Assignees of Ingraham, Judge Spencer 
says : « The most that can be deduced from this evidence is that Ingraham 
was insolvent ; but it expressly rejects the idea that the acts were done in 
contemplatiioii of bankruptcy.*' Again : « That an insolvency is no objec- 
tion to giving a preference, unless it be shown that a bankruptcy was con- 
templated at the time, was decided in the Supreme court, in the case of 
M'Menomy & Townsend vs. Ferrers, (3 Johns. Rep. 82.) That principle 
will be found admitted and acted upon in a greaX variety of cases. It is 
founded upon the right which every man has to dispose of his property to 
whom he pleases, for an adequate consideration, and in satisfaction of his 
debts, until he commits an act of bankruptcy, or contemplates to do so ; and 
where a part only of the insolvent's estate is transferred for the payment of a 
just debt, though the act be voluntary on the part of the ipisolvent, the tran- 
saction is not on that gpround impeachable." Yet the same learned Judge on 
another occasion (1 Johnson 373, Ogden & Thomas vs. Jackson (femurks, 
with practical good sense : « It cannot be expected, in gaieral, tinct any 
other evidence should be offered of the intention of the bankrupt in ^parting 
with his property than circumstances clearly indicating an approaching 
bankruptcy, and that the transaction is out of the usual course of trade." 
See also, the remark of Ch. J. Marshall in 5 Cranch 301, Harrison vs. 
Steny. 



The transfer must not, however, be of all the debtor's estate, necessarily 
disabling him from the further prosecution of his business, 2 Burr 827, Wil- 
son vs. Day. 1 W. Blackstone's Rep. 362, Campion vs. Bedford. I Bon 
477, ex parte, Foord. So in 5 Johnson 427, PhcBuix vs. Assignees of In- 
graham, Spencer, J. says, «and where a part only of the insolvent's eilsta is 
transferred for the payment of a just debt, though the act be voluntary on the 
part of the insolvent, the transaction is not, on that ground, impeachable." A 
colorable exception of part will not prevent the application of this doctrine ; 
see the cases just cited, and Eden on Bankrupt Law, 29. 

Although, however, such a transfer would, under the English statutes, be 
an act of bankruptcy, yet with us it does not fall within any of the cases pro- 
vided for in the first section ; and, as a preference, under the second section, 
it would be for a jury to pass on every circumstance that was alleged to show 
that it was given voluntarily, and in contemplation of bankruptcy. 
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THE TWO PROVISOS. 

It remains to consider the two provisoa in the first paragraph of this fee- 
tion ; one of them being in truth a proviso upon the other. They declare that 
all bona fide dealings and transactions with a bankrupt, made and entered 
into more than two months before the petition fikd by the bankrupt or against 
him» shall not be iQvalidated, »/the other party to any such dealing or trans- 
action had no notice of any prior act of bankruptcy/, or of the mtention of 
a bankrupt to take the benefit of the act. 

A proviso is «8omething grafted upon a preceding enactment," Dwarris on 
Statutes, 660. It never enlarges the operation of a statute, 1 Henn. 6c Munf. 
342, Edwards vs. Carpenter. The first part of this paragraph declared that 
preferences given to a creditor, endorser, &c. in contemplation of bankruptcy, 
should be void ; and it also declared void certain acts of palpable fraud. The 
effect, then, of these provisos, would seem to be, that if the preference be given 
two months befera llie petition, although in contemplation of bankruptcy, it 
shall stand good^ unless the receiving party was privy to the intention of the 
debtor. If made unihin the two months, this want of privity will not avail 
to sustain the preference when given voluntarily and in contemplation of 
kmkniptcy. 

It may be remarked, that the provisos thrown into this paragraph consti- 
tute the 81st section of the English bankrupt law. 

The result, then, on the whole, with regard to theaB preferences, seems to 
be, that in order to annul them, it must be proved, 

1. That they were given voluntarily. In the ease of a creditor who has 
the power to sue, the preference will stand good if yielded, without coUasion, 
to importanity or threats. Endorsers or sureties, without the power to sue, 
cannot well be presumed to have thus extorted a preference from their reluct- 
ant principal ; but by paying off the amount of their liabilities, they can rea- 
dily place themselves in an attitude to make out the case of coercion. 

2. Not only must the preference be voluntary, but the debtor, in giving it, 
must have acted in contemplation of bankruptcy. Hopeless insolvency will 
not do. 

3. If given two months before the date of the petition, the preference 
stands good, and is impregnable — although given voluntarily and in contem- 
plation of bankruptcy — if the recipient *<had no notice of a prior act of bank- 
ruptcy, or of the intention of the bankrupt to take the benefit of this act.' 



tf 



CONTEMPLATION OF THE PASSAGE OP A 

BANKRUPT LAW. 

The second parag^raph of this section refers to a voluntary application 
made in a case where the debtor, <(in contemplation of the passage of a 
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Bankrupt Law/' (and of course prior to the actual passage of any such law,) 
has given or secured any preference to one creditor over another. His dis- 
charge, in this case, must be assented to by a majority of the unpreferred 
creditors. 

This provision is one of deep interest to those who have in view a volun- 
tary application. It touches any preference to a creditor, however meritorious. 
The majority of such of the creditors as are excluded must decide on the 
debtor's fate. The act speaks of preferences given **8ub$equent to the Ist Ja- 
nuary, 1841, or at any other time." The liability, therefore, to have old 
transactions reviewed, goes back indefinitely. The words can be satisfied in 
no other way. Now, the subject of a Bankrupt Law has been, almost every 
session, pressed upon Congress with more or less prospect of success ; and 
every one who, at any time, has given a preference to a creditor, must abide 
an investigation as to the presence of this fatal ingredient — the contemplation 
of the passage of a Bankrupt Law. 

It is to be noted that, whether from design or otherwise, the preference 
which places the voluntary applicant in peril, is one given to a creditor* The 
words do not cover the preferences anxiously enumerated and discriminated 
in the first paragraph of the section, viz. : in favor of any creditor, endorseiv 
surety, or other person." The voluntary applicant, therefore, is relieved firom 
uneasiness if his preferences have been confined to endorser, surety, or any 
body except a creditor ; but if they included a creditor, he is at the mercy of 
an inquiry whether the probable or possible "passage of a Bankrupt Law" 
did not at the time pass before his "contemplation." 

It is by many supposed that the power to grant preferences is a peculiarity 
and a reproach of the American law. This is a great mistake. That a pre- 
ference of one creditor or creditors over others is not in England fraudulent 
or void, unless declared so by the positive provisions of a bankrupt law, see 
Eastwich vs. Gailland, 5 T. R. 424 ; Inglis vs. Grant, 5 T. R. 530; Nunn 
vs. Wiismore, 8 T. R. 528 ; Meux vs. Howell, 4 East 1. That a conveyance 
of all a person's property for the benefit of creditors is valid, unless forbidden 
by the bankrupt law, see Pickloch vs. Lyster, 3 M. & S. 371 ; Gass vs. 
Neale, 5 Moore 19. In England, even now, such transactions can only be 
avoided when made by a trader, he being there the exclusive object of the 
bankrupt law. 

It is remarked by Judge Washington, in 1 Wash. C. C. p. 35, Barnes vs. 
Billington, where it was alleged that a bond had been given on the eve of, and 
in contemplation of a bankruptcy, «if this were true, yet ihe preference would 
not constitute an act of bankruptcy, though it would be void as a fraud upon 
the general creditors." 

A fraudulent g^nt, &c. is, by the first section of the act of 1841, declared 
an act of bankruptcy ; but the second section contents itself with annulling 
the preference given. 
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ASSIGNMENT OF ALL A DEBTOR'S PROPERTY. 

It seems to be settled in England that an assignment of a trader's property 
for the benefit of all his creditors, and without preferences, is fraudulent, and 
an act oi bankruptcy. Mr. Eden, in his Treatise on the Bankrupt Law, (p. 
28,) remarks: «This doctrine has occasionally met with disapprobation, (16 
Yez. 148, ex parte Bourne, 17 Yez. 198, Button vs. Morrison,) and the rea- 
sons upon which it is founded are by no means satisfactory. It is said that 
the trader, by such an act, necessarily deprives himself of the means of carry- 
ing on his trade, thereby producing insolvency ; that it tends to overturn every 
provision of the bankrupt law, by investing persons of the parties' own choice 
with the management and disposal of his property, instead of trustees chosen 
by the creditors, under the direction of commissioners, and the superintend- 
ence and control of the gpreat seal, and by removing that property out of the 
reach of his general creditors. 

«The actual decisions upon the point, which are to be found in the books, 
are not extremely numerous; but it has been repeatedly recognized in other cases 
(1 Burr. 483,) (2 Burr. 831,) (1 Bl. Rep. 363, 441,) (Cowp. 632,) (Dougl. 
88,) (16 Vezey 148,) (17 Vez. 199;) and it is the daily practice to adjudi^ 
cate upon such deeds. The first case in which the point was Judicially de- 
termined, was Kettle vs. Hammond, (Co. B. L. 100,) before Lord Mansfield, 
at nisi prius, which was an assignment by a trader to two of his creditors in 
trust for all the rest. In the case of Echwrett vs. Wilson, (8 T. R. 140,) 
which was an assignment by partners of the partnership effects, for the be- 
nefit of all creditors, the general doctrine was considered so clear that it was 
not argued ; and the only point made (which was overruled) was, whether 
the separate creditors of one of the partners, not assenting, altered it." 

Such an assignment would not, it is conceived, be obnoxious to any of the 
provisions of the act of 1841. 






LIENS UNDER STATE LAWS. 

The third paragraph of this section exhibits a deference, as far as could be 
safely indulged, to the local law of each state. Had such a provision been 
unqualified, it would have defeated the great object of securing a <«unilbnn" 
system. As it stands, the lawful rights of married women and minors, and 
all liens, mortgages, or other securities on property, real or personal, which 
may be valid by the laws of a state, are respected, unless ibnnd to be incon- 
sistent with the second And fifth sections of this act. The practitioner, there- 
fore, may safely rely upon the peculiarities of local jurisprudence, on the enu- 
merated subjects, unless he find the contrary established by one or other of 
these sections. Provisions on the points referred to, found in, or dediiced 
from, other sections of this act, would not overrule the state law in such par- 
ticulars. In the event of incompatibility, the Bankrupt Law itself must give 
way. 
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SECTION III. 

PROPERTY DIVESTED OUT OP BANKRUPT BY THE DECREE- 
VESTED IN ASSIGNEE SUITS BY ASSIGNEE NOT TO ABATE 

BANKRUPT MAY BE PERMITTED TO RETAIN TO THE 

VALUE OF NOT EXCEEDING THREE HUNDRED DOLLARS^ IN 
NECESSARY FURNITURE, &C. AND ALSO THE WHOLE WEAR- 
ING APPAREL OF HIMSELF, WIFE AND CHILDREN. 

Sect. III. And be it further enacted^ That all the pro- 
perty and rights of property, of every name and nature, 
and whether real, personal or mixed, of every bankrupt, 
except as is hereinafter provided, who shall by a decree of 
the proper court be declared to be a bankrupt within this 
act, shall, by mere operation of law, ipso facto, from the 
time of such decree, be deemed to be divested out of such 
bankrupt, without any other act, assignment, or other con- 
veyance whatsoever; and the same shall be vested, by 
force of the same decree, in such assignee as from time to 
time shall be appointed by the proper court for this pur- 
pose; which power of appointment and removal such 
court may exercise at its discretion, toties quoties ; and the 
assignee so appointed shall be vested with all the rights, 
titles, powers, and authorities to sell, manage, and dispose 
of the same, and to sue for and defend the same, subject to 
the order and direction of such court, as fully, to all intents 
and purposes, as the same were vested in, or might be ex- 
ercised by, such bankrupt before or at the time of his 
bankruptcy declared as aforesaid ; and all suits in law or 
in equity then pending, in which such bankrupt is a party, 
may be prosecuted and defended by such assignee to their 
final conclusion, in the same way and with the same eflFect, 
as they might have been by such bankrupt ; and no suit 
commenced by or against any assignee shall be abated by 
his death or removal from oflBce, but the same may be 
prosecuted or defended by his successor in the same office : 
Provided, however, That there shall be excepted from the 
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operation of the provisions of this section the necessary 
household and kitchen furniture^ and such other articles 
and necessaries of such bankrupt as the said assignee shall 
designate and set apart, having reference, in the amount, to 
the family, condition and circumstances of the bankrupt, 
but altogether not to exceed in value in any case the sum 
of three hundred dollars ; and, also, the wearing apparel 
of such bankrupt, and that of his wife and children ; and 
the determination of the assignee in the matter shall, on 
exception taken, be subject to the final decision of said 
court. 



NOTES. 



RELATION TO THE ACT OF BANKRUPTCY, 

The act of 1800, (Sec. 10,) gave, in positive terms, a retrospective efficacy 
to the title of the assignees, carrying it back to the date of the act of hank' 
ruptey, and declaring that it should be good at law, or in equity against the 
bankrupt, and all persons claiming by, from, or under such bankrupt, by any 
act done at the time, or after he shall have committed the act of bankruptcy 
upon which the commission issued : Provided, ahvaysy that in case of a bona 
fide purchase made, before the issuing of the commission, from or under such 
bankrupt, for a valuable consideration, by any person having no knowledge, 
information or notice of any act of bankruptcy committed, such purchase 
shall not be invalidated or impeached. 

There has been a relaxation on this subject in England, and the bankrupt 
law does not exhibit the harsh and unsparing temper which we have been 
accustomed to ascribe to it. In the introduction to Mr. Eden's Treatise on 
the Bankrupt Law, he remarks upon the English statute of 1825 : 

«The relation to the a>ct of bankruptcy, a doctrine which has probably ef- 
fected more injustice than any provision that ever obtained in our law, has 
been greatly curtailed in its extent and operation. All payments whatever, 
either by or to the bankrupt, without notice of an act of bankruptcy, are pro- 
tected down to the date of the commission. Other transactions remain on 
the footing upon which they were placed by Sir S. Romilly's act ; except 

3 



[ 26 ] 

that, upon the principle that there should be a period when puichaBen are not 
to be molested, and litigation cease, it is provided that purchasers for valuable 
consideration, even with notice of an act of bankruptcy, shall not be im- 
pettehed, unless a commission issue within twelve months alter such act of 
bankruptcy." 



ASSIGNEES. 



The act of 1800 gave to the creditors the appointment o£ the «as8ignee or 
assignees," (Sec. 6,) and also the removal, (Sec. 8.) This power is, under 
the present act, lodged with the District Judge, who cannot, however, it would 
seem, appoint more than one person to perform the duty. 



FURNITURE, WEARING APPAREL. 

A discretion is given to the asstgoee in the allowance for furniture, &c., 
not exceeding three hundred doUan in value, «having reference to the £iimily, 
condition and circumstances of the bankrupt," the exercise of which may in 
practice prove invidious. The wearing apparel of the bankrupt, his wife and 
children, is exempted without any discretion on the part of the assignee. By 
the act of 1800, (Sections 5 and 18,) the exemption was of **neees8(ary bed 
and bedding," and of the ^necessary" wearing apparel of the bankrupt, bis 
wife and children. 
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SECTION IV. 

BANKRUPT COMPLYINa IN ALL THINGS^ TO BE DISCHARGED 
FROM HIS DEBTS^ UNLESS A MAJORITY OF CREDITORS FILE 

A WRITTEN DISSENT NOTICE TO CREDITORS GROUNDS 

FOR REFUSING A DISCHARGE — ^DISCHARGE NOT TO AFFECT 

THE LIABILITY OF JOINT DEBTOR, &C. BANKRUPT TO BE 

SUBJECT TO EXAMINATION PERJURY IF HE SWEARS 

FALSELY — DISCHARGE COMPLETELY TO ACQUIT THE 

DEBTOR OF LIABILITY IF A MAJORITY OF CREDITORS 

SHALL FILE, AS ABOVE, A WRITTEN DISSENT, TO THE 
DISCHARGE OF THE DEBTOR, OR THE JUGE SHOULD REFUSE 
IT, THEN THE DEBTOR MAY CLAIM A JURY TRIAL AP- 
PEAL TO CIRCUIT COURT-T-THE GREAT QUESTION TO BE 
WHETHER THE BANKRUPT HAS MADE A FULL DISCLOSURE 
AND SURRENDER OF ALL HIS ESTATE AND CONFORMED TO 
THE DIRECTIONS OF THE ACT — IF SO, TO HAVE A DIS- 
CHARGE. 

Sect. IV. And he it further enacted^ That every bank- 
rupt who shall bona fide surrender all his property and 
rights of property, with the exception before mentioned, for 
the benefit of his creditors, and shall fully comply with smd 
obey all the orders^ and directions which may from time ta 
time be passed by the proper court, and shall otherwise 
conform to all the other requisitions of this act, shall (unless 
a majority in number and value of his creditors, who have 
j)roved their debts, shall file their written dissent thereto) be 
entitled to a full discharge from all his debts, to be decreed 
and allowed by the court which has declared him a bank- 
rupt, and a certificate thereof granted to him by such court 
accordingly, upon his petition filed for such purpose ; such 
discharge and certificate not, however, to be granted until 
after ninety days from the decree of the bankruptcy, nor until 
after seventy days* notice in some public newspaper, desig- 
nated by such court, to all creditors who have proved their 
debts, and other persons in interest, to appear at a particu- 
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lar time and place, to show cause why such discharge and 
certificate shall not be granted ; at which time and place 
any such creditors, or other persons in interest, may appear 
and contest the right of the bankrupt thereto : Providedj 
That in all cases where the residence of the creditor is 
known, a service on him personally, or by letter addressed 
to him at his known usual place of residence, shall be pre- 
scribed by the court, as in their discretion shall seem pro- 
per, having regard to the distance at which the creditor re- 
sides from such court. And if any such bankrupt shall be 
guilty of any fraud or wilful concealment of his property or 
rights of property, or shall have preferred any of his credit- 
ors contrary to the provisions of this act, or shall wilfully 
omit or refuse to comply with any orders or directions of 
such court, or to conform to any other requisites of this act, 
or shall, in the proceedings under this act, admit a false or 
fictitious debt against his estate, he shall not be entitled to 
any such discharge or certificate ; nor shall any person, be- 
ing a merchant, banker, factor, broker, underwriter, or ma- 
rine insurer, be entitled to any such discharge or certificate, 
who shall become bankrupt, and who shall not have kept 
proper books of account, after the passage of this act ; nor any 
person who, after the passing of this act, shall apply trust 
funds to his own use : Provided, That no discharge of any 
bankrupt under this act shall release or discharge any per- 
son who may be liable for the same debt as a partner, joint 
contractor, endorser, surety or otherwise, for or with the 
bankrupt. And such a bankrupt shall at all times be sub- 
ject to examination, orally or upon written interrogatories, 
in and before such court, or| any commission appointed by 
the court therefor, on oath, or, if conscientiously scrupulous 
of taking an oath, upon his solemn affirmation, in all mat- 
ters relating to such bankruptcy, and his acts and doings, 
and his property and rights of property, which, in the judg- 
ment of such court, are necessary and proper for the pur- 
poses of justice ; and if in any such examination he shall 
wilfully and corruptly answer, or swear, or affirm falsely, 
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he shall be deemed guilty of perjury, and shall be punisha- 
ble therefor in like manner as the crime of perjury is now 
punishable by the laws of the United States ; and such dis- 
charge and certificate, when duly granted, shall in all courts 
of justice, be deemed a full and complete discharge of all 
debts, contracts, and other engagements of such bankrupt, 
which are provable under this act, and shall be and may 
be pleaded as a full and complete bar to all suits brought in 
any court of judicature whatever, and the same shall be 
conclusive evidence of itself in favor of such bankrupt, un- 
less the same shall be impeached for some fraud or wilful 
concealment by him of his property, or rights of property 
as aforesaid, contrary to the provisions of this act, on prior 
reasonable notice specifying in writing such fraud or con- 
cealment 5 and if, in any case of bankruptcy, a majority, in 
number and value, of the creditors, who shall have proved 
their debts at the time of hearing of the petition of the 
bankrupt for a discharge as- hereinbefore provided, shall 
at such hearing file their written dissent to the allowance 
of a discharge and certificate to such bankrupt, or if, upon 
such hearing, a discharge shall not be decreed to him, the 
bankrupt may demand a trial by jury upon a proper issue 
to be directed by the court, at such time and place and in 
such manner as the court may order ; or he may appeal 
from that decision, at any time within ten days thereafter, 
to the circuit court next to be held for the same district, by 
simply entering in the district court, or with the clerk thereof, 
upon record, his prayer for an appeal. The appeal shall 
be tried at the first term of the circuit court after it be taken, 
unless, for sufficient reason, a continuance be granted ; and 
it may be heard and determined by said court summarily, 
or by the jury, at the option of the bankrupt ; and the cre- 
ditors may appear and object against a decree of discharge 
and the allowance of the certificate, as hereinbefore pro- 
vided. And if upon a full hearing of the parties, it shall 
appear to the satisfaction of the coiurt, or the jury shall find, 

that the bankrupt has made a full disclosure and surrender 

3* 
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of all his estate, as by this act required, and has in all things 
conformed to the directions thereof, the court shall make a 
decree of discharge, and grant a certificate, as provided in 
this act. 

NOTES. 

It is to be regretted that the framer of this law has here thrown loosely 
together many important provisions readily separable, and which are found 
in a distinct form in the act of 1800, as well as in the English statute. 

The section opens with a provison for the discharge of the bankrupt who 
has fully confcnrmed, &c. unless a majority of his creditors file a written dis- 
sent It directs notice to be given to creditors to appear at a particular time 
and place, to show cause why a discharge should not be granted. Any creditor 
or person interested may appear and contest the right of a bankrujit to be 
discharged. The following reasons are then specified, either of which shall 
be sufficient to debar the bankrupt of a discharge : 

1. Fraud or wilful concealment of property. 

S. Preference to creditors contrary to the provisions of this act, 

3. Wilfully omitting or refusing to comply with any order of the court, 
of to confojrm to any other requisites of the act. 

4. Admitting, in the proceedings under this act, a false or fictitious debt 
against his estate. 

5. If of the trading class, the not having kept proper books of account 
since 19 August, 1841. 

6. The having since 19 August, 1841, applied trust funds to his own 
use. 

The section, at this point, suspends further directions as to the course of 
proceedings, and interpolates certain provisions as to the effect of a discharge, 
&c. Passing over these, for a inoment, we reach what is to be done where 
a majority of creditors have filed a written dissent. This part of the act is 
ill-drawn and confused. 

The early part of the section had led us to attach considerable importance 
to the filing of a written dissent by creditors. It seemed, on the behalf of 
creditors, to arrest the power of the Judge to act. It turns out, however, not 
to have such effect ; nor does it, apparently, even postpone the time of hear- 
ing, or call for aiiy additional publicity. The same notice to creditors is 
required whether ' a written dissent be filed or not. What, then, is its 
effect 1 

« And IF, in any case of bankruptcy, a majority in number and value of 
« the creditors, who shall have proved their debts at the time of hearing of 
<( the petition of the bank'Hipt for a discharge, as hereinbefore provided, shall, 
« at such hearing, file their written dissent to the allowance of a discharge 
<• and certificate to such bankrupt, — or if, upon such hearing, a discharge 
« shall not be granted to him, the bankrupt may demand a trial by jury upon 
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« a proper issue to be directed by the court at such time and place, and in 
it such manner as the court may order." 

It would seem then, that the written dissent does not, on behalf of credi- 
tors, prevent the action of the court, or authorize the intervention of a jury. 
The district judge may, if the bankrupt acquiesce, go on and ascertain 
whether any creditor or person interested can establish any one of the six 
charges enumerated as decisive. But if the bankrupt see fit, the existence of 
this written dissent will authorise him to call for a jury before the district 
judge has acted. Yet there would seem little temptation to exercise this 
privilege, for he may take the chance of a decision by the district judge, 
(which, if favorable to him, would be conclusive,) and if the judge decide 
against him^ then insist on a jury trial. Such would be the more politic 
course, as the decision of a jury, at whatever stage called in, appears to be 
finaL 

In the event of the district judge's refusal of a discharge, the bankrupt, in- 
stead of asking for a jury trial under an issue directed by that judge, may 
carry the case into the circuit court ; and there again he has the option to 
take the opinion of the court or to call for a jury. The act, in immediate 
continuation of the words last quoted, proceeds : 

" Or he [the bankrupt] may appeal from that decision, [of the district 
judge] at any lime within ten days thereafter, to the circuit court next to be 
held for the same district, by simply entering in the district court, or with the 
clerk thereof, upon record, his prayer for an appeal. The appeal shall be tried 
at the first term of the circuit court after it be taken, unless, for sufiicient 
reason, a continuance be granted ; and it may be heard and determined by 
said court summarily, or by a jury, at the option of the bankrupt ; and the 
creditors may appear and object against a decree of discharge, and the allow- 
ance of the certificate as hereinbefore provided." 

We have dwelt the more upon this section as, on first reading, the eye is 
led to attach importance to what is said, at the outset, about the written dis- 
sent of a majority of creditors. It is only afler careful examination we come 
to understand (what seems the just construction) that, in reality, it effects 
nothing for the creditors, and only operates as a warning to the bankrupt, so 
that he may, if he choose, throw himself on a jury in advance of any decision 
by the district judge. 

If, in the end, it appear to the court— or if a jury find, where a jury is 
called in — that the bankrupt has made a full disclosure and surrender of all 
his estate, and has, in all things, conformed to the direction of the act, he is 
to obtain a discharge. 

« And if, upon a full hearing of the parties it shall appear to the satisfac- 
tion of the court, or the jury shall find, that the bankrupt has made a full 
disclosure and surrender of all his estate, as by this act required, and has, in 
all things, conformed to the directions thereof, the court shall make a decree 
of discharge, and grant a certificate, as provided in this act" 
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NOT TO RELEASE CO-DEBTOR, &c. 

This section contains a provision, as \?ill be seen, that the discharge shall 
not release any person who may be liable for the same debt as a partner, 
joint-contractor, endorser, surety, or otherwise, for or with the consent of the 
bankrupt The same was found, substantially, in the proriso to the 34th 
section of the act of 1800, (1 Story's ed. Laws U. 8. 744.) 



EFFECT OF DISCHARGE. 

« Such discharge and certificate, when duly granted, shall, in all courts of 
justice, be deemed a full and complete discharge of all debts, contracts, and 
other engagements of such bankrupt, which are proveable under this act^ and 
shall and may be pleaded as a full and complete bar of all suits brought in 
any court of judicature whatever, and the same shall be conclusive evidence, 
of itself, in favor of such bankrupt, unless the same shall be impeached for 
some fraud or concealment by him of his property or rights of property, as 
aforesaid, contrary to the provisions of this act, on prior reasonable notice, 
specifying, in writing, such fraud or concealment." 
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SECTION V. 

CREDITORS TO BE PAID PRO-RATA NO PRIORITY EXCEPT IN 

FAVOR OP UNITED STATES, AND OP PERSONS WHO, BY THE 

LAWS OP THE UNITED STATES, HAVE A PREFERENCE, IN 

CONSEQUENCE OF HAVING PAID MONEYS AS THE BANKRUPT'S 

SURETIES OPERATIVES PREFERRED TO AMOUNT OF $25 

• 

UNCERTAIN AND CONTINGENT DEMANDS PERMITTED TO BE 

PROVED CREDITOR WHO COMES IN AND PROVES HIS DEBT 

WAIVES ALL RIGHT OF SUIT AND SHALL BE DEEMED TO 

HAVE SURRENDERED ANY PROCEEDING COMMENCED OR 

JUDGMENT OBTAINED IN CASE OF MUTUAL DEBTS, THE 

BALANCE ONLY TO BE DEEMED THE TRUE DEBT PROOF OF 

DEBTS AND CONTROL OF COURT OVER IT HOW CORPORATION 

MAY PROVE COMMISSIONERS FOR RECEIVING PROOF OP 

DEBTS — COURT TO APPOINT SUCH AS RESIDE IN THE COUNTY 
IN WHICH THE BANKRUPT LIVES. 

Sect. V. jind be it further enacted. That all creditors 
coming in and proving their debts under «uch bankruptcy, 
in the manner hereinafter prescribed, the same being bona 
fide debts, shall be entitled to share in the bankrupt's pro- 
perty and effects, pro rata, without any priority or preference 
whatsoever, except only for debts due by such bankrupt to 
the United States, and for all debts due by him to persons 
who, by the laws of the United States, have a preference, 
in consequence of having paid moneys as his sureties, which 
shall be first paid out of the assets; and any person who 
shall have performed any labor as an operative in the 
service of any bankrupt shall be entitled to receive the full 
amount of the wages due to him for such labor, not exceeding 
twenty-five dollars: Provided, That such labor shall have 
been performed within six months next before the bank- 
ruptcy of his employer; and all creditors whose debts are 
not due and payable until a future day, all annuitants. 
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holders of bottomry and respondentia bonds^ holders of 
policies of insurances, sureties, endorsers, bail, or other 
persons, having uncertain or contingent demands against 
such bankrupt, shall be permitted to come in and prove 
such debts or claims under this act, and shall have a right, 
when their debts and claims become absolute, to have the 
same allowed them ; and such annuitants and holders of 
debts payable in future may have the present value thereof 
ascertained, under the direction of such court, and allowed 
them accordingly, as debts in present!; and no creditor or 
other person, coming in and proving his debt or other claim, 
shall be allowed to maintain any suit at law or in equity 
therefor, but shall be deemed thereby to have waived all 
right of action and suit against such bankrupt ; and all 
proceedings already commenced, and all unsatisfied judg- 
ments already obtained thereon, shall be deemed to be 
surrendered thereby; and in all cases where there are 
mutual debts or mutual credits between the parties, the 
balance only shall be deemed the true debt or claim be- 
tween them, and the residue shs^U be deemed adjusted by 
the set-oflF; all such proof of debta shall be made before the 
court decreeing tiie bankruptcy, or before some commis- 
sioner appointed by the court for that purpose ; but such 
court shall have full power to set aside and disallow any 
debt, upon proof that such debt is founded in fratid, imposi- 
tion, illegality, or mistake ; and corporations to whom any 
debts are due may make proof thereof by their president, 
cashier, treasurer, or other oflScer, who may be sQpecially 
appointed for that purpose; and in appointing conmuMioners 
to receive proof of debts, and perform other duties, under 
the provisions of this act, the said court shall appoint such 
persons as have their residence in the county in which the 
bankrupt lives. 
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NOTES 



PRIORITY OF PAYMENT. 

All creditors coming in and proving their debts, are to ba paid pro raUtj 
without preference or priority, except the United States, and such sureties flat- 
debtors of the United State? as have made payment, and are thereby entitled, 
under the laws of the United States, to a preference. The 65th section of 
the act of 1st March, 1799, (1 Story's Laws U. S. 631,) gives to sureties in 
custom house bonds a priority, on paying the amount thereof. In 1 Binney 
327, Champney vs. Lyle, it was held that the bankrupt law of 1800 did not 
annul this provision, and that the surety was entitled to priority of payment 
out of the bankrupt's estate, for both principal and interest. So Mott vs. 
Maris, 2 Wash. G. G. 196. JB[e cannot, however, maintain an action against 
his principal who had obtained his certificate. 1 S. & R. 339, Reed vs. 
Emory. 

This fifth seBtion of the act of 1841 is impontant, because it is provided, in 
the second sectloa, that ^nothing in this act contained shall be construed to 
annul, destroy or impair any lawful rights of married women, or minors, or 
any lienSy mortgages or other securities, on property, real or personal, which 
may be Talid by the laws of the states respectively, and which are not incon- 
sistent with the provisions of the second wadjifth sections." 

It would seem that the liens of judgments, &c. are not disturbed if the 
owner chooses to rely on them, and not to claim under the commission. As 
the debts, however, are proveable under the commission, they are discharged, 
(section 4,) and cannot be employed except to carry out, and render availa* 
ble, the lien seeured by them. 

The sixty-third section of the act of 1800, (3 Story's ed. L. U. S. p. 750,) 
declared that nothing contained in the act should impair any lien existing at 
the daie of the act. The thirty-first sectbn of the same act provided for dis- 
tribution pro rata, amongst all the creditors, « so that every creditor having 
security finr his debt by judgment, statute, recognizance or specialty, or having 
an attachment under any of the individual states, or of the United States, on 
the estate of such bankrupt, (provided there be no execution executed upon 
any of the real or personal estate of such bankrupts,) shall not be relieved 
upon any such judgment, statute,, recognizance, specialty or attachment, for 
more than a rateable part of his debt with the other creditors of the bank- 
rupt" 

The Supreme Gourt of New York, in Livingston vs. Livingston, 2 Gaines 
300, held, that the true construction of the thirty-first section, compared and 
taken in connection with the sixty-third, was, that it is prospective, and al- 
ludes only to future judgments, and not to those existing at the date of the 
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act. The judgment creditor had done nothing there to waive his rights. He 
did not prove his debt, or in any manner come in under the commission. As 
to the decisions under the state bankrupt act of Pennsylvania, see I Teates 
183, White vs. Hamilton ; 2 Dallas 158, Ralston vs. Bell. 



OPERATIVES. 

This term is introduced into the act, and a priority given to an amount not 
exceeding twenty-five dollars, provided the labor shall have been done, by 
the "operative," within six months «next before the bankruptcy of his em- 
ployer." 



UNCERTAIN, FUTURE, AND CONTINGENT 

DEMANDS. 

These may be proved under the commission, and, consequently, the debtor 
is for ever discharged from them by the fourth section. 

Proving debt a waiver of any suit, proceeding commenced or judgment 
obtained,] There is an obscurity about this passage of the act. It professes 
to release the debtor from all claims on the part of the creditor, «coming in 
and proving his debt or other claim," as if the creditor, by keeping aloof, 
might retain the right to sue. But the fourth section, as we have just seen, 
declared that the discharge should be full and complete from «all debts, contracts, 
and other engagements of such bankrupt, which axeproveablenndeT this act." If 
confined to the judgment creditor who is to waive his lien and pronounce his 
judgment ^surrendered" by coming in upon the general fund, it would be 
more intelligible. It was hardly meant to give an option to the creditors, 
whose claims were not due, &;c., to come in or retain their right to sue after a 
discharge. The 39th section of the act of 1800 (1 Story's Ed. L. U. S. 746) 
contains an analogous provision as to creditors of this description, and it was 
uniformly held that, being proveable, such debts were discharged whether the 
creditor came in and proved or not. 



SET OFF— MUTUAL CREDIT. 

It is declared that <4n all cases where there are mutual debts or mutual 
credits between the parties, the balance only shall be deemed the true debt or 
claim between them, and the residue shall be deemed adjusted by the set-off." 

The word credit is more comprehensive than the word debt ; and the dis- 
position of the courts is, that all opposite demands shall be set off, 1 Atk. 228, 
ex parte Deeze, 7 T. R. 378, Atkinson vs. Elliott ; Montagu on Set-Off 48 ; 
I Leigh's N, P. 296. Where there is a trust between two men on each side, 
that makes mutual credit, per BuUer J., French vs. Fenn, Cooke 565. By 



L 87 ] 

mutual credit a reciprocity of trust must be inferred, per Dallas J. in Key vs 
Flint, 8 Taunton 23, (4 Eng. C. L. 4.) 

The act of 1800, section 42, (1 Story's Ed. L. U. S. 746,) had a similar 
provision. In 15 Johnson 591, Murray ys. Riggs, Ch. J. Thompson says: 

«This provision has, under the bankrupt system in England, received a 
liberal construction where such d^bts or credits have accrued without a^y 
intention to defraud the rest <^ the creditors, (1 Atk. 229, 4 T. R. 211, 
1 T. R. 285.) 



SECTION VI. 

JURISDICTION OF DISTRICT COURT UNITED STATES IN ALL 
MATTERS OF BANKRUPTCY TO BE EXERCISED SUMMA- 
RILY — COURT ALWAYS OPEN — ^MAY ADJOURN ANY POINT 
OR QUESTION INTO CIRCUIT COURT — COMPREHENSIVENESS 
OF JURISDICTION — MAY COMPEL OBEDIENCE TO DECREES 
AND ORDERS — TO PRESCRIBE SUITABLE REGULATIONS 
AND FORMS OF PROCEEDING, AIMING AT SIMPLICITY AND 
BREVITY — TARIFF OF PEES TO BE AS LOW AS PRACTI- 
CABLE. 

Sect. VI. And be it further enacted^ That the district 
court in every district shall have jurisdiction in all matters 
and proceedings in bankruptcy arising under this act and 
any other act which may hereafter be passed on the subject 
of bankruptcy ; the said jurisdiction to be exercised sum- 
marily, in the nature of summary proceedings in equity ; 
and for this purpose the said district court shall be deemed 
alwayis open. And the district judge may adjourn any 
point or question arising in any case in bankruptcy into the 
circuit court for the district, in his discretion, to be there 
heard and determined; and for this purpose the circuit 
court of such district shall also be deemed always open. 
And the jurisdiction hereby conferred on the district court 
shall extend to all cases and controversies in bankruptcy 
arising between the bankrupt and any creditor or creditors 

4 
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who shall claim any debt or demand under the bank- 
ruptcy ; to all cases and controversies between such creditor 
or creditors and the assignee of the estate^ whether in oflSce 
or removed ; to all cases and controversies between such 
assignee and the bankrupt^ and to all acts, matters, and 
things to be done under and in virtue of the bankruptcy, 
until the final distribution and settlement of the estate of 
the bankrupt and the close of the proceedings in bankrupt- 
cy. And the said courts shall have full authority and 
jurisdiction to compel obedience to all orders and decrees 
passed by them in bankruptcy, by process of contempt and 
other remedial process, to the same extent the circuit courts 
may now do in any suit pending therein in equity. And 
it shall be the duty of the district court, in each district, 
from time to time, to prescribe suitable rules and regula- 
tions and forms of proceedings in all matters of bankruptcy; 
which rules, regulations and forms shall be subject to be 
altered, added to, revised, or annulled, by the circuit court 
of the same district, and other rules, and regulations, and 
forms substituted therefor; and in all such rules, regiila- 
tions and forms it shall be the duty of the said courts to 
make them as simple and brief as practicable, to the end to 
avoid all unnecessary expenses, and to facilitate the use 
thereof by the public at large. And the said courts 
shall, from time to time, prescribe a tariflF or table of fees 
atid charges, to be taxed by the oflScers of the court or other 
persons for services under this act, or any other on the sub- 
ject of bankruptcy; which fees shall be as low as prac- 
ticable, with reference to the nature and character of such 
services. 
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SECTION vir. 

PETITIONS IN CASE OF VOLUNTARY OR INVOLUNTARY BANKSUPT- 
Cr, TO B> IN DISTRICT WHERE PERSON SUPPOSED TO BE A 
BANKRUPT SESIDES OR HAS HIS PLACE OF BUSINESS — NOTICE IN 

ONE OR MORE NEWSPAPERS TWENTY DAYS BEFORE HEARING 

ALL PERSONS INTERESTED MAY APPEAR AND RESIST THE PRAYER 
OF THE PETITIONER — PROOF BY OATH OR AFFIRMATION ORALLY 

OR BY DEPOSITION — PROOF OF DEBTS SUCH PROOF OPEN TO 

CONTESTATION, AND TO TRIAL BY JURY — SWEARING FALSELY. 

Sect. VII. And be it further enacted^ That all petitions 
by any bankrupt for the benefit of this act, and all petitions 
by a creditor against any bankrupt under this act, and all 
proceedings in the case to the close thereof, shall be had in 
the district court within and for the district in which the 
person supposed to be a bankrupt shall reside, or have his 
place of business at the time when such petition is filed, 
except where otherwise provided in this act. And upon 
every such petition, notice thereof shall be published in 
one or more public newspapers printed in such district, to 
be designated by such court, at least twenty days before 
the hearing thereof ; and all persons interested may appear 
at the time and place where the hearing is thus to be had, 
and show cause, if any they have, why the prayer of the 
said petitioner should not be granted; all evidence by 
witnesses to be used in all hearings before such court shall 
be under oath, or solemn affirmation when the party is 
conscientiously scrupulous of taking an oath, and may be 
oral or by deposition, taken before such court, or before 
any commissioner appointed by such court, or before 
any disinterested State judge of the State in which the 
deposition is taken ; and all proof of debts or other claims, 
by creditors entitled to prove the same by this act, shall be 
under oath or solemn affirmation as aforesaid, before such 
court or commissioner appointed thereby, or before some 
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disinterested State judge of the State where the creditors 
Uve, in such form as may be prescribed by the rules and 
regulations hereinbefore authorized to be made and esta- 
blished by the courts having jurisdiction in bankruptcy. 
But all such proofs of debts and other claims shall be 
opened to contestation in the proper court having jurisdic- 
tion over the proceedings in the particular case in bank- 
ruptcy ; and as well the assignee as the creditor shall have 
a right to a trial by jury, upon an issue to be directed by 
such court, to ascertain the validity and amount of such 
debts or other claims; and the result therein, unless a new 
trial shall be granted, if in favor of the claims, shall be 
evidence of the validity and amount of such debts or odier 
claims. And if any person or persons shall falsely and 
corruptly answer, swear or affirm, in any hearing or on 
trial of any matter, or in any proceeding in such court in 
bankruptcy, or before any commissioner, he or they shall 
be deemed guilty of perjury, and punishable therefor in the 
manner and to the extent provided by law for other cases. 



{ 



SECTION VIIL 



CIRCUIT COURT TO HAVE CONCURRENT JURISDICTION WITH 
DISTRICT COURT OF SUITS BROUGHT BT, OR AGAINST, AN 

ASSIGNEE NO SUIT MAINTAINABLE BT, OR AGAINST, AN 

ASSIGNEE, UNLESS BROUGHT WITHIN TWO TSARS AFTER 
THE DECREE OF BANKRUPTCT, OR CAUSE OF SUIT ACCRUED. 

Sect. VIIL jind be it further enacted, That the circuit 
court within and for the district where the decree of bank- 
ruptcy is passed, shall have concurrent jurisdiction with the 
district court of the same district of all suits at law and in 
equity, which may and shall be brought by any assignee 
of the bankrupt against any person or persons claiming an 
adverse interest, or by such person against such assignee, 



touching any property or rights of property of said bank- 
rupt transferrable to, or vested in, such assignee; and no 
suit at law or iu equity shall, in any case, be maintainable 
by or against such assignee, or by or against any person 
claiming an adverse interest, touching the property and 
rights of property aforesaid, in any court whatsoever, unless 
the same shall be brought within two years after the decla 
ration and decree of bankruptcy, or after the cause of suit 
shall first have accrued. 



SECTION IX. 
bankrupt's property to be sold as court may direct 

ASSETS received IN MONEY TO BE PAID INTO COURT— ^ 
COURT MAY REQUIRE FROM THE ASSIGNEE A BOND WITH 
SURETIES. 

Sect IX. Jind be it further enacted, That ail sales, 
transfers, and other conveyances of the assignee, of the 
bankrupt's property and rights of property, shall be made 
at such times and in such manner as shall be ordered and 
appointed by the court in bankruptcy; and all assets 
received by the assignee in money, shall within sixty days 
afterwards be paid into the court, subject to its order respec^ 
ting its future safe-keeping and disposition; and the court 
may require of such assignee a bond, with at least two 
sureties, in such a sum as it may deem proper, conditioned 
for the due and faithful discharge of all his duties, and his 
compliance with the orders and directions of the court ; 
which bond shall be taken in the name of the United States, 
and shall, if there foe any breach thereof, be sued and sue* 
able, under the ordjBr of such court, for the benefit of the 
creditors and other persons in interest 

4* 
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SECTION X. 

COimT TO EXPEDITE FB0CEEDIN68 DIVIDENDS AS OFTEN AS 

ONCE IN SIX MONTHS — NEWSPAPER NOTICE THEREOF 

PENDENCY OF SUIT NOT TO PREVENT DISTRIBUTION AXI. 

PROCEEDINGS TO BE BROUGHT TO A CLOSE BT THE COURT 

WITHIN TWO YEARS IF PRACTICABLE CREDITOR WHO HAS 

NOT PROVED UNTIL AFTER DIVIDEND HOW TO BE PAID OUT 
OF REMAINING DIVIDENDS. 

Sect. X. And be it further enacted, That in order to 
ensure a speedy settlement and close of the proceedings in 
each case in bankruptcy^ it shall be the duty of the court to 
order and direct a collection of the assets, and a reduction 
of the same to money^ and a distribution thereof, at as early 
periods as practicable consistently with a due regard to the 
interests of the creditors : and a dividend and distribution of 
such assets as shall be collected and reduced to money, or 
so much thereof as can be safely so disposed of, consistently 
with the. rights and interests of third persons having adverse 
claims thereto, shall be made among the creditors who have 
proved their debts, as often as once in six months from the 
time of the decree declaring the bankruptcy; notice of such 
dividends and distribution to be given m some newspaper or 
newspapers in the district^ designated by the court, ten days at 
least before the order therefor is passed; and the pendency of 
any suit at law or in equity, by or against such third persons, 
shall not postpone such division and distribution, except so 
far as the assets may be necessary to satisfy the same ; and 
all the proceedings in bankruptcy in each case shall, if 
practicable, be finally adjusted, settled, and brought to a 
close, by the court, within two years after the decree de- 
claring the bankruptcy. And where any creditor shaU not 
have proved his debt until a dividend or distribution shall 
have been made and declared, he shall be entitled to be 
paid the same amoimt^ pro rata, out of the remainmg divi- 
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dends or distributions thereafter made, as the other creditors 
have already received, before the latter shall be entitled to 
any portion thereof. 



SECTION XL 

ASSIGNEE MAT, UNDER ORDER OF COURT, REDEEM ANT FLEDGE 

OR DISCHARGE ANT LIEN ON THE BANKRUPT'S FROFERTT 

MAT COMFOUND CLAIMS DUE TO THE ESTATE OF THE 

BANKRUPT BUT NO SUCH ORDER OR DIRECTION TO BE 

MADE BT THE COURT UNTIL AFTER FUBLIC NOTICE. 

Sect XI. ^nd be it further enacted^ That the assignee 
shall have full authority, by and under the order and direc- 
tion of the proper court in bankruptcy, to redeem and dis- 
charge any mortgage or other pledge, or deposite, or lien 
upon any property, real or personal, whether payable in 
present! or at a future day, and to tender a due performance 
of the conditions thereof. And such assignee shall also 
have authority, by and under the order and direction of the 
proper court in bankruptcy, Jo compound any debts or 
other claims or securities due or belonging to the estate of 
the bankrupt ; but no such order or direction shall be made 
until notice of the application is given in some public news- 
paper in the district, to be designated by the court, ten 
days at least before the hearing, so that all creditors and 
other persons in interest may appear and show cause, if any 
they have, at the hearing, why the order or direction should 
not be passed. 
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SECTION XII. 

BECOMING A BANKRUPT A SECOND TIME — HOT TO BE DIS- 
CHARGED UNLESS ESTATE PRODUCE SEVENTY-FIVE PER 
CENT. TO EVERY CREDITOR. 

Sect. XII. •/?/»£/ be it further enacted, That if any person 
who shall have been discharged under this act shall after- 
ward become bankrupt, he shall not again be entitled to a 
discharge under this act, unless his estate shall produce (after 
all charges) sufiScient to pay every creditor seventy-five per 
cent, on the amount of the debt which shall have been 
allowed to each creditor. 



SECTION XIII. 

PROCEEDINGS TO BE DEEMED MATTERS OF RECORD— -HOW TO 
BE KEPT ^FEE OF CLERK AND COMMISSIONER. 

Sect. XIII. 9^nd be it further enacted, That the pro- 
ceedings in all cases in bankruptcy shall be deemed matters 
of record ; but the same shall not be required to be recorded 
at large, but shall be carefully filed, kept, and numbered in 
the office of the court, and a docket only, or short memo- 
randum thereof, with the numbers, kept in a book by the 
clerk of the court; and the clerk of the court, for affixing his 
name and the seal of the court to any form, or certifying a 
copy thereof, when required thereto, shall be entitled to 
receive, as compensation, the sum of twenty-five cents, and 
no more. And no officer of the court, or commissioner, 
shall be allowed by the court more than one dollar for 
taking the proof of any debt or other claim of any creditor 
or other person against the estate of the bankrupt ; but he 
may be allowed, in addition, his actual travel expenses for 
that purpose. 
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SECTION XIV. 

INSOLVENT PARTNERS IN TRADE — FROCBBDINOS BT OR 
AGAINST JOINT STOCK AND SEPARATE ESTATES OF PART- 
NERS TO BE KEPT DISTINCT HOW APPLIED. 

Sect. XIV. And be it farther eTiactedj That where two 
or more persons, who are partners in trade, become insol- 
vent, an order may be made in the manner provided in this 
act, either on the petition of such partners, or any one of 
them, or on the petition of any creditor of the partners; 
upon which order all the joint stock and property of the 
company, and also all the separate estate of each of the 
partners, shall be taken, excepting such parts thereof as are 
herein excepted ; and all the creditors of the company, and 
^he separate creditors of each partner, shall be allowed to 
prove their respective debts ; and the assignees shall also 
keep separate accounts of the joint stock or property of the 
company, and of the separate estate of each member there- 
of ; and after deducting out of cfie whole amount received 
by such assignees, the whoU; of the expenses and disburse- 
ments paid by them, the nett proceeds of the joint stock 
shall be appropriated to pay the creditors of the company, 
and the nett proceeds of the separate estate of each partner 
shall be appropriated to pay his separate creditors ; and if 
there shall be any balance of the separate estate of any 
partner, after the payment of his separate debts, such 
balance shall be added to the joint stock, for the payment 
of the joint creditors ; and if there shall be any balance of 
the joint stock, after payment of the joint debts, such balance 
shall be divided and appropriated to and among the separate 
estates of the several partners, according to their respective 
rights and interests therein, and as it would have been if 
the partnership had been dissolved without any bankruptcy; 
and the sum so appropriated to the separate estate of each 
partner shall be applied to the payment of his separate 
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debts; and the certificate of discharge shall be granted or 
refused to each partner, as the same would or ought to be 
if the proceedings had been against him alone under this 
act ; and, in all other respects the proceedings against 
partners shall be conducted in the like manner as if they 
had been commenced and prosecuted against one person 
alone. 



NOTES. 



Thifl 14th section will probably be found, in practice, the most embarrass- 
ing, and least satisfactory, part of the act Its provisions may be thus 
stated: 

1. When « partners in trade^ shall » become insolvent," a petition may 
be presented by such partners, or by any one of them, or by a creditor of the 
partnership. It is not stated what the petition shall set forth or ask. On this 
petition *< an order," it is said, may be made « in the manner provided in this 
act." On this « order" all the joint stock and property of «the company^' 
shall be taken, and, also, all the separate estate oi each of the partnera except 
such parts thereof as are «< herein" excepted, meaning, it is presumed, such 
articles as are exempted by the third section of the act. 

It will be observed that this proceeding against a partnership, at the in- 
stance of one of the firm or of a creditor, is not for an act of bankruptt^, 
which, being an overt act of fraud, presents an issue readily detenninable. It 
is to be grounded apparently, on the alleged insolvency of the concern. Any 
discontented partner, therefore, however small his interest or whatever his 
motive — any creditor with, perhaps, a disputed account — may strike this 
deadly blow at the establishment; hold it up as insolvent ; and set on foot a 
tedious judicial investigation, involving an inquiry into the whole of the part- 
nership affidrs, and the solvency of its debtors all over the world. Very little 
practical benefit will result, it is conceived, from this provision, while its mis- 
chief is obvious in (sorting with credit, and furnishing to evil-disposed per- 
sons a formidable weapon of extortion against those who are, oltoitimes, as 
sensitive to commercial, as to personal, standing and reputation. 

Does the insolvency of the firm mean that the estates of the individual 
partners are insufficient to discharge its engagements without prejudice to the 
separate creditors of those individual partners ? If so, the complexity will be 
increased of this preUnUnan/ question, on which ihe Jurisdiction of the court 
is to turn. 

2. All the creditors of the company, and the separate creditors of each 
partner, shall be allowed to prove thdr reiqpective debts. 

3. « The assignees" [it may be inferred from this that the court is not re- 
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stricfted to the appomtment of one w in the preceding caset] shall keep sepa* 
rate accounts of the joint stock, and of the separate estate of each partner. 

4» After deducting out of the whole amount received hy the assignees all 
eipenses and disbarsements, the nett proceeds of the joint slock shall be ap' 
propriated to pay the creditors of the company ; and the nett proceeds of the 
separate estate of each, partner shall be appropriated to pay his separate credi- 
tors. 

5. Should there be any balance of the separate estate of any partner after 
payment of his separate debts, such balance shall be added to the joint stock 
for the payment of the joint creditors ; and if there shall be any balance of the 
joint stock, after payment of the joint debts, such balance shall be divided to, 
and appropriated to and among, the separate estates of the several partners ac- 
cording to their respective rights therein, and as it would have been if the 
partner^p had been dissolved without any bankruptcy. The sum so appro- 
priated to the separate estate of each partner shall be applied to the payment 
of his separate debts. 

6. The certificate of discharge shall be granted or refused to eiieh partner, 
as the same would or ought to be, if the proceedings had been against him 
alone under this act 

7. And in all other respects the proceedings against partners ahaii be con- 
ducted in the like manner as if they had been commenced and prosecuted 
against one person alone. 



SECTION XV. 

DEEDS OF ASSIGNEES CONVEYING ANY LAND OF THE BANK- 
BANKRUPT TO CONTAIN CERTAIN RECITALS SUCH RECI- 
TALS EVIDENCE DEED TO BE AS EFFECTUAL AS IF MADE 

BY BANKRUPT. 

Sect. XV. ^nd be it further enact edy That a copy of 
any decree of bankruptcy, and the appointment of assignees, 
as directed by the third section of this act, shall be recited 
in every deed of lands, belonging to the bankrupt, sold and 
conveyed by any assignees under and by virtue of this act ; 
and that such recital, together with a certified copy of such 
order, shall be full and complete evidence both of the bank- 
ruptcy and assignment therein recited, and supersede the 
necessity of any other proof of such bankruptcy and assign- 
ment to validate the said deed ; and all deeds containing 
such recital, and supported by such proof, shall be as effectual 
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to pass the title of the bankrupt of, in^ and to the lands 
therein mentioned and described to the purchaser, as fully, 
to all intents and purposes, as if made by such bankrupt 
himself inmiediately before such order. 



SECTION XVI. 

AS TO DISTRICT OF COLUMBIA AND THE TERRITORIES OF TBB 

UNITED STATES. 

Sect XVI. •Snd be it further enacted^ That all juris- 
diction, power, and authority conferred upon and vested in 
the district court of the United States by this act, in cases 
in bankruptcy, are hereby conferred upon and vested in the 
circuit court of the United States for the District of Colum- 
bia, and in and upon the suprem^br superior courts of any 
of the Territories of the United States, in cases of bank- 
ruptcy, where the bankrupt resides in the said District of 
Columbia, or in either of the said Territories. 



SECTION XVII. 

ACT TO TAKE EFFECT FROM AND AFTER IST FEBRUART, 1842. 

Sect. XVII. •Snd be it further enacted, That this act 
shall take effect from and after the first day of February 
next. 

JOHN WHITE, 
tweaker of the House qf Representatives. 
SAM'L L. SOUTHARD, 
President of the Senate pro tempore. 
Approved, August 19, 1841. 

JOHN TYLER. 
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